IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JERMAI NE PERRY
: ClVIL ACTI ON
V. : NO. 00- 4378
(Crim No. 95-456)
UNI TED STATES OF AMERI CA

VEMORANDUM ORDER

This is a petition to vacate, set aside or correct a
sentence pursuant to 28 U.S.C. § 2255. The sole ground asserted
is that petitioner received an “inprobabl e sentence.” Petitioner
states that “ny charge carry from60 to 93 nonths” and that he
was advi sed by the assistant U. S. attorney that he woul d be
sentenced at the bottomof that range if he pled guilty.

Petitioner is a career offender whose sentencing
gui deline range was in fact 188 to 235 nonths of inprisonnent.
| ndeed, with no prior crimnal history, petitioner’s range woul d
have been 108 to 135 nonths of inprisonnent.

Petitioner executed a plea agreenent and on
Novenber 27, 1995 pled guilty to distributing crack cocaine
within 1,000 feet of a protected |ocation in violation of
21 U.S.C. 8 860. 1In the plea agreement and under oath at his
pl ea col | oquy, petitioner acknowl edged that his offense carried a
maxi mum penalty of 40 years of inprisonnment and that no prom ses

had been nade as to the sentence he would ultinmately receive.



In return for prom sed cooperation, the governnent
filed a departure notion which the court granted. On April 15,
1996, defendant was sentenced to inprisonnment for 94 nonths to be
foll owed by six years of supervised rel ease. Petitioner was
represented by highly experienced and capabl e counsel .

Petitioner has provided no explanation for the

contradiction of his prior sworn statenents. His claimis belied

by the record in this case. See Blackledge v. Allison, 431 U S
63, 73-74 (1977) (a defendant’s “declarations in open court carry

a strong presunption of verity”); United States v. Cervantes, 132

F.3d 1106, 1110 (5th Cr. 1998) (allegation of undiscl osed
prom ses to induce plea properly rejected summarily where
petitioner fails to present independent corroboration and claim

is inconsistent with record in case); United States v. Gonzal es,

970 F.2d 1095, 1100-01 (2d G r. 1992) (unsupported allegations
contradi cting defendant’s statenents at plea colloquy properly

rejected); United States v. Rogers, 848 F.2d 166, 168 (1l1th cir.

1988) (defendant bears “heavy burden” to show statenents under

oath at plea colloquy were false); Bryon v. United States, 492

F.2d 775, 780 (5th Gr. 1974) (relief summarily deni ed where
petitioner nerely contradicts prior in court statenents), cert.

denied, 419 U S. (1975); Mwachia v. United States, 891 F. Supp.

189, 195-96 (D.N. J. 1995) (summarily rejecting allegations of

undi scl osed promni se by governnent without explanation for



contradictory statenents during plea colloquy), aff’'d, 77 F.3d
463 (3d Cir. 1996).

Moreover, this petitionis clearly foreclosed by the
one year limtation period in 8 2255. Petitioner obviously would
have been aware by the tine of sentencing of any prior
representation by the prosecutor and of the sentence actually
i nposed. That was nore than four years prior to the filing of
this petition.

ACCORDI NG&Y, this day of Septenber, 2000, IT
| S HEREBY ORDERED t hat petitioner’s petition to vacate, set aside
or correct sentence pursuant to 28 U S.C. 8§ 2255 is DEN ED and
the above action is DISM SSED. A certificate of appealability

pursuant to 28 U.S.C. 8§ 2253(c)(1)(B) is not issued.

BY THE COURT:

JAY C. VWALDMAN, J.



